
~_i.....=-

:\(1'"'!1T rilE COpy ORIGINAL

HOBACK. TALLEY, PHARR & LOWNDES
BeNJ, $. HO~AoCJt

.....v w. DBAD:L]!;Y• .:I'll.

....lMIW

. 'MAY - 3 1993

FEDERAL C!)JMUHJCAfl();S CCMMISSlON
CfFICE OFTHE SECRETAJ.lY

1~/

'704.. 377 .. 2&00

May 3, 1993

PROl"2tSSJOKM. "'....~$OOu.TlO!l

ATTORNEYS .AT r..AW

Ms. Do~ R. Searcy, Secretary
Federal Communications Commission
1919 M Street, N.W.
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Dear Ms. Searcy:

Enclosed with this letter is a Petition for Reconsideration of the Commission's decision to
redesignate the Columbus market as "Columbus/Chillicothe." The Petition is filed on behalf
of Outlet Broadcasting, Inc., (licensee of WCMH-TV).

The Petition is being filed with a facsimile signature. However, pursuant to the terms of 47
C.F..R. §1.52, the undersigned shall retain the original until the Commission's decision in this
matter is final and no longer SUbject to judicial review.

Should you have any questions regarding this matter, please contact the undersigned.
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Before the
FEDERAL COMMUNICA'l'J:ONS CO!UUSSI:ON

Washington, D.C. 20554

:rn 'the Matte~ of

Implementation of the Cable Television
Consumer Protection and competition
Act of 1992

Broadcast signal carriage Issues

Reexam1nat1on of the Effective
competition Standard tor the
Regulation o~ CAble Television
Basic servioe Bates

Request by 'IN 1"', J:nc.
to Amend Section 76.51 of the
commission's Rules to ~nclude
Rome, (;eorq1a. in the Atlanta,
Georgia. Televi.ion MArket

To: The commission

)
)
)
)
)
)
)

)
)
)
)

)
)
)
)
)

RECEIVED

MAY -3 1993
FEDERAL Cf'IIllIl J

~NiCAJJCWSC(jfMISS1ON
CfFICE OFTHf SECRETARY

Docket No. 92-259

DOCKET FILE COpy ORIGINAL

11M DoClCet No. 90-4

101 Docket NO~ 92-29~ j
RM-8016 __ __

EITIT10N FQI RECONSIDERATION

outlet Broadcasting, 7nc. ("OBI"), licen5ee o~ WCMH(TV),

Columbus, Ohio, by its counsel and pursuant to Section 1.429 of

the Commis&ion's rUles, 47 C.F.R. S 1.429 (1992). hereby seeks

reconsideration of the Commission's recent decision in the above

referenced proceeding to change the ~esiqna~ion o~ the columbus,

Ohio ~elevi5ion market in Saction 76.51 of the Commission's

rules, 47 C.F.R. S 76.51 (1992), from "Columbus· to "Columbus

Chillicothe."' Because this action was taken without SUfficient

notice to interested parties and was conaequ$ntly base~ On a

patently inadequate record, 08I urges that it be reconsidered and

rever5ed. J:f the Commission had provided statutorily SUfficient

notice, it would have been inundated with evidence demonstrating

\ Report and Order (MM Docket Nos. 92-259 ftt al.), FCC 93
1.44, releas.ed March 29, 1993 ( "Report and Order") at paragraphs
48-~O. Th~s decision was published in the Fede;al Reqister on
Apr~l 2, 1993. 58 Fed. Re9. l?,J~O.
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that the Columbus and Chillicothe television markets are indeed

separate and distinct and do not exhibit the "oommonality" that

the Report and Order states is necessary for such ohanqes. z A$

a consequence, OBI urges the Commission to reverse this one

aspect of its Report and Order and issue a Notice of Proposed

Rulemaking so interest:ed parties may cOllOQent on any chanqe in the

4esi.;rna~ion of the Columbus market.

The above-referenced proceedinq, MK DOcket No. 92-25~, began

with the i ••uance of a Not:.ice of Propo5ed Rule Haking ("NPRM") on

November 19, 1992,3 shortly ~tter Congressional adoption of the

Cable Television Consumer Protection and Competition A~ of 1992

("1992 Cable Act").' rn the 1992 cable Act, Congress speciti

c:ally ordeJ:"ed t.he FCC to adopt rules to mplement the Act's must

carry and retransmission comment provisions. Included among the

specific actions the FCC was directed 1:0 undertake was a review

of Section 76.51 of the Commlssion's rules, which lists the 100

largest television marketc and their designated co~uni~ies.5

This -Top 100 Market List" primarily affects determination of

copyright liability under cable television's compulsory license

but also affects operation of the Commission's territorial

exclusivity, syndioat*d exclusivity, and network nonduplicaeion

ruleli.

Report and Order at paragraph 50.

3 Notice ot Proposed ~ule Makinq (MM Dooket No. 92-259),
1 FCC Red 8055 (1992).

, Pub. L. No. 1D2-385, 1992 U.S.C.C.A.N. (~02 stat. 1460) (to
be codified in various sections in 47 U.S.c.).

5
47 U.S.C.A. S 534(f) (1993).
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I.n the NPRM, the Cousmission e~lained that the Section 76.51

list, which was codified in 1912, had ~esn based principa1ly on

Ar~itron's 1970 list of prime time household rankings. 6 Since

many television markets have chanqed sinoe 1970, the NPRM re

ques~ed oomment on suitable criteria for revisinq the list. The

NPRM set forth a number of general, 1ndustry-wide que&tions

regardinq the list for which the Commission requested answers.?

The breadth of the questions indicated that the Commission WaS

aeekinq commen~s on a comprehensive approach to re~isin9

Section 76.51. l:n a footnot.e to the NPRM, t.he Comm.ission specif

ioa11y indicated that, 1n the interim during the pendency of the

MM Docket 92-259 rulemakin9, particUlar or ad hoc revisions to

the list would be made ~oU9h "indivi~ual ruleaaking noticQ$"

and cited one SUch pending inquiry.'

lndeed, after release of the NPRH, but before the

3anuary 4, 1993 deadline for submitting comments in MM Docket No.

92-259, the Commission issued two ~ore separate notices propos1nq

specific changes_in Section 76.51'6 designations of the Atlanta,

Georqia ~arket and the Orlando-Daytona Beach-Melbourne-Cocoa,

6 NP:RM, , PCC Red at 8060.

7
~or example, these general questions included

Should we expan4 our list to incl.ude all markets?
ShoUld we provide an annua1 upQ~te of the top 100 mar
ket~? Should we establish procedures to amend the list
periodically • • •? Alt.ernat.ively, should we modify
individual market designations in_response eo individual
rulemaking petitions?

NPRM, 7 FCC Red at 8060.
a NPRM, 7 FCC Red at 6060 n. 27.
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Florida market. 9 Both of these notioes spec1f"1ea deadlines for

the submission of initial and r$ply comments.

On Karch 29, 19'3, the commission ~ssued its Report and

Order in MM Docket No. 92-259. The document, which included

ninety-nine closely typed p~ges, dealt with an enormous variety

of issues and ooncerns necessary ~o implement the mandatory

signal earria~e and retransmission consent provisions of the 1992

Cable Act. on the speol~ic subject o~ Sec~ian 76.51-. "Top 100

MArket List," the Commission rei~erated that it bad sought

comment on industry-wide reform of the Section 76.51 list: "We

bad hoped that in response to the Notice commenters would provide

us with a mechanism for revising the top 100 market list, includ

ing criteria for determining when a city of license should become

a designated community in a television mar~.t."'D The Co~is

sian indicated that it had not received suggestion. ror such

criteria and, based on the "generalized" comments before it,

decided that a "major" overhaul of the S~tion 76.51 list, which

would have "significant implications," was not ~andated by the

record."

9 Notice of Proposed Rule Making (MM Docket No. 92-306), FCC
92-561, released Deeember 31, 1992 (proposing to amend S 76.51 to
add Clermont, Florida t.o Orlando-Daytona Beach-Melbourne-cocoa,
Fl.orida t.elevision market.); Notice of Proposed Rule Making (MM
Dooket No. 92-295), 7 FCC Red 8591 (1992) (proposing to amend
S 76.51 to a<ld Rome, CQor9ia to At1anta l Georgia television
market). Both of these NPRM' 5 acknOWledged the fact that revision
of Section 76.51 was under consideration in this dacket and noted
that this proceed1ng was qoinq rorward. "on a separate track."
Notice (MM Docket No. 92-306), FCC 92-561 at 1 n. 5; Notice
(MM Docket No. 92-295), 7 PCC Red at 8591 n. 2.

'0

11

Report ana Order, at paragraph 49.

~. at paragraphs 49-50.
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The commission stated that it would consider future revi

sions to the lis~ on an ad hoc basis usinS an expedited

rulemakin; procedure. 12 tJnd~ this approach, the Commission

said it would issue a notice of proposed rulemaking based on a

petition without tirst seekin~ comment on the petition itself.

After reviewin(J ~e comments it raceivee! _.in response to such •

notice, the Commission stated that it woUld add a new community

to a JnaJ:"ket designat.ion if the c01\\Jl\ents demon$trated "commona.~ity

bet1AFee.n the proposed co1DDlunity to be ac1ded ••• and the market

as a whole ...13

In addition, 4espite the more qeneral scope of ~e rule

chanqes 'that bad been discussed in the NPRM and the NPRM'S

footnote ind1catin9 that changes to specific markets would be

considered in separate, individua1 proceedings, the commission in

the Report and Order acted to _odify three particular markets

~isted in section 76.51. 'l'he Commissiott ohanqed t:he At:.1anta,

Georqia market ~ "Atlanta-Roms," it renamed the ColulPbus" ohio

.arket as "Columbus-Chillicothe," and it added New London, Con

nee~icut to the Hartford-New Haven-New Br1tain-Waterbury, Con

necticut. markQt."

Of the three chanqes, only the Atlanta modification had been

the su~ject of a Notice of Proposed Rule Making in response to

which the Commission had received comments from pareies other

12

13

"

~. at paragraph 50.

.IJ1.

.l.<!.
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than the proponent of the ehanqe. 1S Even in that case, hOllever,

the Commission declined one commenter's additional request to

inclu4e Athens, Georqia in the market name, explaininq that the

proposal had not been the sUbject of the NPRM in that particular

docket. The Coaission stated that it would consider the Athens

request if the proponent petitioned to initiate a proceeding to

consider the issue. 16

By contrast, the addition of Chillicotbe to the Columbus

market designation chanqe was made without any published notice

or public indication f~o. the Commission that it was contemplat

ing the change. Without any such indication, the commission

understandably received no oppositions or comments on the idea.

The only docu.ant in the record in MM Doeket No. g2-259 concern

ing the Chillicothe modification was a two-page request for the

change that. was filed by the amendment's proponent, Triplett. and

Associates, Debtor-in-Possession ("Triplett."), lioensee of

WWAT(TV) in Chillicothe, Ohio. The two-paqe request incorporated

by reference two earlier and, by then, very stale filings, one of

Which was almost five years old. (The other bad been in the

Commission's files for eighteen months.) In a very brief attach

ment, Triplett supplied an extremely minimal, "bAre bones" update

of a few Of its earlier data. To the best t.hat OBI can ascer

tain, the Commission had never issued a pUblic notice concerninq

In the Atlanta proceeding, five parties including the
proponent ot tbe Change, filed comments. Given its decision to
chanqe the Atlanta designation in this docket the Commission added
the Atlanta aocket number to the caption in tni~ case.

16
~. at paraqraph 50 n. 149.
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either of tbese earlier filinqs.17 'l'be Commission reported the

filin~ or the ~wo-p.ge request in a pUblic notice of comments

received in this docket; however, ~ notice listed only the

petitioner's name as one of zany tilers and gave absolutely no

indication that the comments sought a change in designation ot

t.he Columbus lIlarket. '8

Sufficient notice and deserip~ion of a proposed Change are

statutory ~equisites of the COmmission's process." As jUdicial

authorities have noted,

The ade(lUlScy of notice is Ii or1t.ical starting
point vhiCh affects the integrity of an
admi.ni.strative proceeding. Not.ice is said
not only 1:0 improve the quality of rulemaJc.ing
through exposure of a p~opo••d rule to 00.
ment, ~ut also to provide fairness to inter
ested part.ies and to enhance jUdicial review
by the development of a record throuqh the
oommentary prcoess.~

As de~cn.trated bere, adequate notice is essential to

generate d.ba~e and create a thorough record on whioh a commis

sion de(;ision ean be based. The NPRM in 'this case cannot be said

to have 9iven ~e parties notice that the Commission was consid-

17 The only pUblic FCe reference to any earlier f1~1ngs by
Triplett concerning the Chillicothe change appears in an obsoure
footnote in a Further Notice of proposed RUle Making in an entirely
<1ifterent docket that had :been initiated in 1988. See Further
No~ice of Proposed Rule Making (Gen. Dkt. No. 81-24), 3 FCC ~cd
6171, 61?6 n. 15 (1988).,.

19

FCC 7ilinqs, Mimeo No. 31317, Jan. 15, 1993, at 1.

S U.S.C. § 553(0)(3).

~ National Black Media Coalition v. FCC, 791 F. 2d 1016, 1022
(o.c. Cir. 1986). In HSMC v. F~, on facts similar to those in
t.his case, the Court of Appeals for the Second Circuit. found 'thai:
the Comm1~sion had given notice but that it w.s ·wholly inadequate
to e~able intere~ted parties to have the opportunity to provide
mean~n(Jful and t3.~ely commen't • • • • II 791 F. 2d at 1022. See
~ Wagner Electr~c corp. v. Volpe, 466 F.2d 1013 (3rd Cir. 1972).
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ering changes in particular markets. In fact, ~o the contrary,

the NPRM said such specific cbanges would take place in separate

proe&edin9s and at least two such proceedings were initiated

while the comment period in this docket was still open. Inter

ested parties had no idea that the Commission was considerinq the

addition of Chi~lioothe to ~e Columbus 4esiqnation. As a

result, it receivad no comments on the sUbject, and its decision

was Dased on information and data in its files that was as much

as five years old and that had never directly been addressed in

c01lU\\en~s from other partie". Faced with a similar lack of notice

concerninq the proposed AthAnS, Ceorqia change and a laek of

comments exploring that SUbject, the c~ission cho&e to defer

taking action. There, the cOJIIJD1ssion bad only the information

submitted in January 1993 by the change's proponent.. :In t.he ease

gf Chillicothe, the commission had less -- a 5tale and unvetted

record -- bU~ took the action anyway.

The fa~t that the Chillicothe proponent took advantage of

th~ Commission's announce~ent of its qeneralized review of

Sect.ion 76.51 ana resubmit.ted its old comments cannot be deemed

in any way to satisfy th~ agenc~'s obliqation to pro~ide satis

factory notice. Specific and adequate notice must comQ from the

aqency itself. In a similar context, the District Court. of

Appeals for the District of Columbia Circuit has stated,

Neither can we properly attribute notice
to the other appellants on the basis of an
assumption that they would have monitored the
submission of comments. "As a qeneral rule
[an agency] must itself provide notice of a'
~equlatory proposal. HaVing fftiled to do so,
1t cannot bootstrap notice from a commen~.
The APA aoes not require comments to be en
tered on a pUb1ic docket. ~hus, notice nec-
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essar11y must come -- it at all -- from the
agency. "21

comments from one intereste4 party whiCh noticed a nexus to A

proposal it had previously made do not 1l\ake up for 'the agency's

tailure to g1V. sUfficient notice. n

To comply with its sta~utory responsibi~lt1es and ensure

tha~ rule amen4men~s are premised on a we11-supported record, it

is essen~ial ~hat the Commission remove the modification of the

Co~~s market from among the changes adopted 1n HK Docket

92-259 and issue a Notice of Proposed Rule Making to explore the

question of adding Chillicothe to the columbUs market designa

tion. Only with such action will ~e commission act consistently

with 1ts statement in the NPRM in this docket that inc1ividual

marke~ revision$ would be handled througb separa~e proceedings

and with its decision not to add Athens to the Atlanta market

designation based on the fa~t that the ohange haa pot been the

SUbject of a Notice of proposed RUlemakinq.

Xf ~e commission had given adequa~e notioe that it was

oontemplating adding Chillicothe to the Columbus desi9na~ion,

it would have received abundant evidence demonstrating that

Chillicothe is indeed a separate and distinct ~rket from

columbus and that there is a clear laok of commonality between

them. Adequate notice also would have produced a record upon

which to evaluate ~hethar WWAT(TV) 's claimed dire financial

21 Amel:'ican Federation of Labor v. Donovan 757 F. 2d 330 340
(D.C. Cir. 1985) (citations omitted). ' ,

22 u'1'he .tact that some Jcnowledg'eable manufacturers • • •
responded,. is not relevant. Others possibly not so Knowledgeable
also we~e J.nt~rested persons within the meanin(J of 5 U.S.C. S 553.11
Wasner Electrlo Corp. v. Volpe, 466 F2d at 1019 (3d Cir. ~972).
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straite are really the fault of C~i.sion requ1ation rather than

the licensee's own mismanagement and failure to proqraln the

station in a manner that appeals to even its home-community

viewers.

Acoordingly, Outlet Broadoastinq, Inc. ur~es the co~1ssion

to ~everse its decision to amend Section 76.S~ of ~ts ru~es to

change the columbus market designation tram "columbus" to "Colum

bus-Chillicothe" and requests tha~ the Commission issue a Notice

of Proposed Rule Making so tha~ interested parties may comment

and the proposal may be considered on a well-developed record.

Respectfully suDmitted,

of

Horack, Talley, Pharr « Lowndes
301 South colleqe S~reet

Charlottll r North ca.rolina 28202
(704) 377-2500

:Its Attorneys
Hay J, 1.993



7C143722b l·~
-- -'-~--

~TIFtCATE OF SERVICE

I, Diane Wilson, a secretary in the law offices of Horack, Talley,

Pharr & Lown4es, hereby certify that true copies of the foregoing "Peti

tion For for Reconsiderat.ion" were clepos.U:e<1 in the U.s. Wli.l, postage

prepaid, addressed to the following this 3rd daY,of May, 1993:

The Honorable James H. Quello
Cha1rDlan
Federal communications Commission
1919 X street N.W. - Room 802
Washington, D.C. 20554

Commissioner Andrew C. Barrett
Federa.l communications C01l\lIlission
1919 M streQt, N.W. - Room 826
washington, D.C. 20554

Coami.ssioner Ervin S. Duggan
Federal communioations Commission
191~ H Street, N.W. - Room 832
Washington, D.C. 20554

Roy J. stewart, Esqu~re

Ha.~ Media Bureau
.Federa1 COllUllunication$ COJlUS\ission
1919 M street, N.W. - Room 314
Washinqton, D.C. 20554

Alexandra Wilson, Esquire
Federal Communications Commission
1919 M street, N.W.
ROOll 314
Washington, D.C. 20S54

~onalQ parver, Esquire
Mass H.~1a Bureau
Federal Communications Commission
1919 H street w N.W. - Room 242
Washington, D.C. 20554

A1an E. Aronowitz, E&quire
Hass Media Bureau
Federal C01mllUnicatlons commission
2025 H street, N.W. - Room 8010
Washington, D.C. 20554

Roy F. P~k1ns, Jr. t Esqub:e
1724 Whi~ewood Lane
Herndon, Virginia 22070

~}O~ u. >.=:~
Diane WilSon


